
E-Verify: New Requirements for Contracts for Public Services
Since 1986, the federal Immigration Reform and Control Act (“IRCA”) of 1986 has prohibited employers from knowingly hiring illegal workers.  To comply with the law, employers must collect information regarding employees’ employment eligibility and document that information on Form I-9 Employment Eligibility Verification.  While the I-9 requires employers to collect certain information from their employees, including identification, date of birth and proof of employment eligibility (including valid work visa, social security card, or naturalization or citizenship papers), the employers did not have a way of verifying whether the information presented was genuine until an electronic verification system was developed. 

“E-Verify” is an Internet-based system that compares the I-9 information and documentation to the U.S. Department of Homeland Security and Social Security Administration records to confirm employment eligibility.  E-Verify is used by most businesses on a voluntary basis. However, its use is mandatory for many employers with federal contracts, and now by contractors working under Indiana State and local public contracts.  

I. INDIANA LAW:

As of July 1, 2011, pursuant to new legislation enacted under Public Law 171-2011, the State of Indiana now requires its state agencies and political subdivisions, for public contracts for services entered into or renewed after June 30, 2011, to conform to the following requirements:

1. E-Verify and Affidavit.  A state agency or political subdivision may not enter into or renew a public contract for services over $1,000 with a contractor, including design professionals, unless the public contract contains a provision requiring the contractor to enroll in and verify the work eligibility status of all newly hired employees of the contractor through the E-Verify program; and the contractor signs an affidavit affirming that the contractor does not knowingly employ an unauthorized alien, whether newly hired or previously employed. (IC 22-5-1.7-11)

2. Knowing Employment.  A contractor or a subcontractor may not knowingly employ or contract with an unauthorized alien, or retain an employee or contract with a person that the contractor or subcontractor subsequently learns is an unauthorized alien. (IC 22-5-1.7-12) Note:  This requirement does not extend down to subs or suppliers of subcontractors.  

3. Rebuttable Presumption.  There is a rebuttable presumption that a contractor did not knowingly employ an unauthorized alien if the contractor verified the work eligibility status of the employee through the E-Verify program. (IC 22-5-1.7-13).  Bottom Line: Use the E-Verify Program. 

4. Remedy and Termination.  If a contractor violates this section, the state agency or political subdivision shall require the contractor to remedy the violation not later than thirty (30) days after the date the state agency or political subdivision notifies the contractor of the violation.

If the contractor fails to remedy the violation within the thirty (30) day period provided, the state agency or political subdivision shall terminate the public contract for services with the contractor for breach of the public contract for services.

5. Exception.  If a contractor employs or contracts with an unauthorized alien but the state agency or political subdivision determines that terminating the public contract for services would be detrimental to the public interest or public property, the state agency or political subdivision may allow the public contract for services to remain in effect until the state agency or political subdivision procures a new contractor.

6. Termination.  If a state agency or political subdivision terminates a public contract for services due to the contractor failing to meet the abovementioned requirements, the contractor is liable to the state agency or political subdivision for actual damages.  A contractor can challenge a notice of contract termination under these requirements, in Superior Court, within 20 days of notice.

7. Subcontractors.  If a contractor uses a subcontractor to provide services for work the contractor is performing under a public contract for services, the subcontractor shall certify to the contractor in a manner consistent with federal law that the subcontractor, at the time of certification, does not knowingly employ or contract with an unauthorized alien; and has enrolled and is participating in the E-Verify program. (IC 22-5-1.7-15).  This requirement does not extend down to subs or suppliers of subcontractors.  

II. E-VERIFY ENROLLMENT:

Before you can start using E-Verify, you must enroll your company in the program.  Enrollment can be done online at the U.S. Citizenship and Immigration Services website at:

http://www.uscis.gov/portal/site/uscis/menuitem.eb1d4c2a3e5b9ac89243c6a7543f6d1a/?vgnextoid=4e98fb41c8596210VgnVCM100000b92ca60aRCRD&vgnextchannel=4e98fb41c8596210VgnVCM100000b92ca60aRCRD

Prior to enrolling, in the E-Verify program, you will need to know:

· Who will electronically sign the E-Verify memorandum of understanding on behalf of the company?

· Which hiring sites will participate in E-Verify? 

· If you are a federal contractor with the FAR E-Verify clause, which employees will the company verify?

· Which company location(s) will access E-Verify?

· Who in the company will have access to E-Verify?

· Who in the company should be a program administrator?

To enroll, in E-Verify you will need to know:

· Contact information for the company’s E-Verify memorandum of understanding signatory (name, phone number, fax number and email address)

· Company name or d/b/a

· Data Universal Numbering System (DUNS) number (optional)

· The physical address of the location from which the company will access E-Verify (including county)

· Company mailing address (if different from the physical address)

· Employer identification number (also called a Federal Tax ID Number)

· Total number of employees for all of the company's hiring sites that will participate in E-Verify 

· Parent organization (optional)

· Administrator name (E-Verify corporate account) (optional)

· The first three digits of the company’s primary North American Industry Classification System (NAICS) code (a listing is available through the enrollment website)

· The number of hiring sites that will participate in E-Verify in each state 

For all registered users, the following must be provided:

· Name

· Phone number

· Fax number (optional)

· Email address

III. THE VERIFICATION PROCESS:  
Using E-Verify to verify the employment eligibility of employees is a three-step process. 

1. Create a Case


Before the contractor can create a case in E-Verify, both the contractor and the contractor’s employee must complete the Employment Eligibility Verification form (Form I-9). All U.S. employers, regardless of whether they participate in E-Verify must complete Form I-9 no later than 3 business days after the employee begins work for pay. Information about the employee from Form I-9 then serves as the foundation for an E-Verify case, which must be created also no later than 3 business days after the employee begins work for pay.


E-Verify guides the employer (in this case the contractor) through a series of questions, which follow Form I-9, beginning with the employee’s citizenship attestation, document type(s), then biographical information including name, date of birth, Social Security number and Alien or I-94 number (if a noncitizen). In some cases, the document number and expiration date are also required.

If E-Verify cannot initially match the information, the employer will be prompted to review and correct the information if necessary. Otherwise, E-Verify will display an initial response within three to five seconds.

2. Get Results


In most cases, E-Verify will instantly verify the employee’s work authorization. If E-Verify returns an “Employment Authorized” response, the employer can continue to the last step in the verification process and close the case.


Sometimes, E-Verify cannot immediately confirm the employee’s work authorization and may require the employer or the employee to take action. In these cases, the employer will see one of the following responses on the employee's verification results screen: 

· DHS Verification in Process: Sometimes, E-Verify's automated search of government records cannot immediately verify employment authorization, and a manual search is required. In this case, E-Verify will return a “DHS Verification in Process” response. The employer must check E-Verify until the employee’s case is updated, which usually happens within 24 hours, though it may take as long as three business days. When the employee’s case is updated, E-Verify will return either an “Employment Authorized” or “Tentative Nonconfirmation” response.

· Tentative Nonconfirmation: If the employee information does not match government records, the employer will see a tentative nonconfirmation (“TNC”) response. 

A TNC response means that the Social Security Administration and/or the U.S. Department of Homeland Security, could not confirm that the employee’s information matches government records. It does not mean an employee is unauthorized to work or is an illegal immigrant as there are legitimate reasons why an employee may receive this result.


There are several types of TNCs, and the type displayed in E-Verify depends on which government agency is involved and the cause for the mismatch:

· SSA Tentative Nonconfirmation: This response indicates that the employee’s information could not be verified by SSA. The employee must be notified of the TNC response and referred to SSA.

· DHS Tentative Nonconfirmation: There are two types of “DHS TNCs.” The first type means that DHS was unable to verify employment eligibility and the employee is instructed to call DHS to find out how to resolve the discrepancy. 

· The second type is caused by a photographic mismatch, meaning the employer indicated that the photograph displayed by E-Verify did not match the photograph on the employee's document. If the employee contests this type of TNC, the employer must either scan and upload an image of the document or send a copy of the document via express mail at the employer's expense.

3. Close the Case


All E-Verify cases must be closed by the user in E-Verify when a final verification result is received, regardless of the result. Closing cases is very important because it helps E-Verify maintain statistics on program usage and outcomes.


E-Verify will ask if the employee is still working for the employer and will then instruct the employer to choose the reason why the case is being closed. Once the case is closed, the employer must either record the case verification number on the employee’s Form I-9 or print the case details and keep it on file with the employee’s Form I-9.

If the employer informs the employee that they have received a Tentative Nonconfirmation in E-Verify, the employee has the right to contest the result.  The employer must print and review with the employee a notice that explains why the employee received a TNC.  The employee must choose whether they want to contest the TNC and then sign and date the notice.  If the employee chooses not to contest the TNC, it is considered a Final Nonconfirmation (FNC) and the employer may terminate the employee’s employment.

IV. CONCLUSION:

The E-Verify System is your best defense against claims arising under Indiana’s new public contracting laws.  The E-Verify System is only required for new hires, and should not be used to “pre-screen” applicants or investigate existing employees background.  E-Verify should be run within 3 days of the date of employment. 

If you have any questions please call:


Greg Cafouros


Kroger, Gardis & Regas, LLP


111 Monument Circle, Suite 900


Indianapolis, Indiana 46204-5125


317-692-9000

or email at: gpc@kgrlaw.com 
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